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The Janitor Bill:
What Common-
Interest-
Developments
Must Do!

By Dave Brock, PCAM

In 2016, the Governor Brown
signed the Property Service
Workers Protection Act which has
been commonly referred to as the
“Janitor” bill. This Actrequires every
janitorial services provider with
one or more employees and one or
more janitorial workers to register
with the Labor
Commissioner’s
Office and renew
the registration
annually. The cost
of registration s
$500.00 per vyear.
This new law aims
to protect janitors
from sexual harassment and to
prevent wage theft by requiring
employers to keep records for
three years that contain detailed
information about workers’ hours
and pay rates. Additionally, the
new law directs the state to create
a “sexual violence and harassment
prevention training” program.

On June 27, 2018, the online
registration system was launched.
Companies who provide janitorial
services who fail to register by
October 1, 2018 may be subject
to a civil fine, as will any person
or entity who contracts with a
janitorial employer lacking valid
registration. The law also provides
that janitorial contractors are
required to renew their application
annually and provide  their
employees with sexual harassment
training every two years beginning
January 1, 2019.

The Janitor Bill: continued on page 5.
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Reserve Study Results - What to Expect

By Robert M. Nordlund, PE, RS, Association Reserves, Inc.

Every Reserve
Study gives you
three key pieces of
information, useful
for annual budget
planning and owners
disclosure purposes.
Knowing what to look
for will save you time and allow you
to more effectively communicate
those results to others. The three
results are:

1. What you are reserving for?
2. Strength of the Reserve Fund
3. Recommended Funding Plan

The first is the Reserve
Component List. While different
Reserve Study Levels of Service
(Full, With-Site-Visit Update, No-
Site-Visit Update) differ in how
thorough the Reserve Component
list was assembled (created entirely
“from scratch”, a site inspection
updating information from a prior
analysis, or an update without a
site visit), the Reserve Component
List defines the Reserve obligations
of the association. The list of your
Reserve Components should

remain relatively stable from year
to year, with the only changes
being adjustments to Useful Life,
Remaining Useful Life, and Current
Replacement Cost.

Second is a presentation of
the Reserve Fund Strength, one of
two calculations performed on the
Reserve Component List. Reserve
Fund strength is typically reported
in terms of Percent Funded, the
result of a comparison between
actual Reserve Fund cash and the
computed deterioration of your
Reserve Components (called the
Fully Funded Balance). While it
is important for the owners to be
told the actual cash balance in their
Reserve Fund, its also important
for owners to be told the adequacy
of their Reserves! This is because
$100,000 or $500,000 might
sound like a lot of cash, but it may
be woefully inadequate based on
upcoming expenses projected at
the association.

Third and finally is a
recommended Reserve contribution
rate, often called the Reserve

Funding Plan. While the first two
results are disclosures, this result
is a recommendation for action,
designed to take the Reserve Fund
from its current condition (result #2
above) to the association’s chosen
Funding Objective. The Funding
Plan is therefore highly influenced
by the Funding Objective and
the current Reserve Fund Status.
A conservative “Full Funding”
objective will result in contributions
(only) a few percentage points
higher than contributions pursuing
an aggressive “Baseline Funding”
objective. And remember that
any Funding Plan that begins at a
weak starting point will have higher
Reserve contributions than if the
association had a strong starting
point.

Simply summarized, look first
for “what you are reserving for”,
“where you are now” and “where to
go from here”!

By Robert M. Nordlund, PE, RS;
Association Reserves, Inc.; check
out  www.reservestudy.com for
more articles on reserves. +

Mandatory Annual Financial Disclosures Due By December 1!

In 2014, the California legislature
revised the manner by which
common-interest-developments
should notify their members of the
annual disclosure requirements.
The legislature created two types
of reports: 1) The annual budget
report (ABR), and 2) the Annual
Policy Statements (APS).

The preparation and distribution
of the two annual disclosure
packages to all owners is one of the
most important requirements of
the board of directors. The annual
disclosures are now required to be
organized into two sections.

November is the last month of
the year in which this material must
be distributed for associations who
operate on a calendar year. If a
management company is involved
with your association they should
be handling this for you. If you do
not have a management company,
the board is solely responsible for

this important task.

The specific sections of the law
that can be referred to for more
specific information are Sections
5300 and 5310. Below is a summary
of the requirements for each report.

The goodnewsisthatunlessyour
rules (or policies) have changed,
you can distribute the same set of
Annual policy statements every
year.

ANNUAL BUDGET REPORT

1. Approved operating budget
and reserve allocation for the
next fiscal year.

2. The most current Reserve Study
which contains the following

information:
a) The Executive Summary
from the most recently

updated Reserve Study.
b) Reserve Funding Disclosure
Form/ Table

c) Board statements regarding
the reserve study.

3. Master Policy Insurance and
information regarding other
policies.

4. Insurance disclaimer language
verbatim from Civil Code

5. Association Loan Statement (if

applicable)

FHA Certification

VA Certification

N o

ANNUAL POLICY STATEMENT
1. “Communication with the
Association” statement
Overnight mailing
statement
Secondary address statement
General notices statement
Association minutes statement
Assessment Collection Policies
statement

N

address

s A

Mandatory Annual Financial Disclosures:
continued on page 7.



Ten Ways to Keep the Lawyers at Bay

By Kelly G. Richardson, Esqg. CCAL

Serving as a volunteer director
is often thankless, but it shouldn’t
be risky. Here are ten ways to
reduce if not prevent personal risk
from your service.

Learn and follow the Business
Judgment Rule. Found at California
Corporations Code 7231 and 7231.5
and contained in most bylaws,
the Rule protects volunteers from
liability while acting in good faith,
for the association’s best interests,
and upon reasonable inquiry.

Only serve if the association
has directors and officers (“D&0O”)
insurance coverage. Civil Code
5800 protects directors from
personal liability if the HOA with
more than 100 memberships has
$1,000,000 of D&O insurance or
$500,00 if less members.

Refuse compensation. Whether
called a “stipend” or assessment
reduction, reject any form of
renumeration for board service.
Upon receiving even one dollar
of compensation the director is
no longer a volunteer and loses
all the immunities of volunteers.
Reimbursement for a director’s
time serving the HOA is not
reimbursement - itis compensation.
Reimbursements are repayments
of out of pocket expenses.

Don’t get mad... or even. “Good
faith” doesn’t just mean a pure heart.
However, it certainly does exclude
any willful, malicious or retaliatory
intent. The nastiest homeowner has
the same rights as the saintly ones.
Enforce the rules evenly.

Don’t take matters into your
own hands. HOA governance is a
team sport, not an individual event.
What you think is valid instruction
may be viewed by the board (and
the HOA'’s attorney) as interference.
A director (even the president)
must use restraint and wait for the
board to act.

Follow the corporate process. Is
the association making a contract,
or the director? The corporate
process is what makes it clear
that the corporation is acting and
not you. The corporation acts by
the board voting in a meeting and
then documenting that vote in the
minutes. Sign contracts in the name
of the corporation, not in your own

name - “Shady Acres
HOA, by John Smith,
director.”

Do not make
commitments to
HOA vendors without
having clear board
authority. A director
committing to spend
HOA funds without board authority
may be held to have made a
binding commitment under the
doctrine of “ostensible agency.”
The association in that event would
have to pay, but the board could
decide the expenditure was not in
HOA’s best interests and sue the
director for reimbursement.

Get the advice necessary for
the decision at hand. Most of the
time your manager will supply
the board’s advice for ordinary
decisions, but sometimes more
specialized expertise is needed.
Don’'t rely on a fellow director
for specialized advice - it is not
fair to ask them to take on the
responsibility of a free expert, even
if they truly do have the required
expertise.

Deal promptly with danger.
Earlier in 2018, a Nevada association
was shocked when a jury imposed
a $20,000,000 verdict including
$10,000,000 punitive damages,
arising from a serious playground
injury, finding that the HOA ignored
previous failures of playground
equipment. A willful failure to deal
with known hazards can expose
directors to personal liability.

Avoid conflicts of interest like
the plague. Don’t seek or accept
special favors or treatment.

Volunteers should avoid
personal risk arising out of their
service. Understand the protections
the law provides and stay within
them.

Kelly G. Richardson, Esqg. is a
Fellow of the College of Community
Association Lawyers and Senior
Partner of Richardson Ober PC,
a California law firm known for
community association advice.
Submit potential column questions
to Kelly@Richardsonober.com. Past
columns at www.HOAHomefront.
com. All rights reserved®. «
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Open Forum - A Board Meeting
Requirement!

The law requires that at every
open meeting of the owners or
board, that there is an item on
the agenda called “Open Forum?”.
The concept of “Open Forum?”,
which is also a requirement of city
and county public meetings, is to
give an opportunity for owners to
communicate anything they wish to
express on any topic they choose.

There are both good and bad
practices about how Open Forum
should be handled. This article will
address both.

Board meetings are a meeting of
the corporation’s board of directors
and not a meeting of association
members. Any member may attend
board meetings, unless the meeting
is an “executive” board meeting, at
which the board is limited on the
type of matters they can discuss. At
regular board meetings, members
do not have a right to participate
in the board discussions and votes.
Members can only observe during
the balance of the meeting, so the
Open Forum period of the meeting
is the only time that non-board
members can speak. Although
members do not have a legal right
to participate in board discussions,
the president can invite comments
from the audience on particular
items of business. This is at the
discretion of the board.

There are always questions on
this topic, and here are some of the
most commonly asked questions:

1. At what point in the meeting
shouldthe Open Forumbe held?
There is no prescribed point
during a meeting for holding
Open Forum. Some boards
place them at the beginning
and some at the end of the
meeting. It seems that most
members who have something
to say to the board have a
burning issue and usually aren’t
interested in any other item
on the agenda. They may not
want to sit through an entire
meeting to have their allotted
time. In addition, owners may
be present as they saw an item
on the agenda that they want
to speak to the board about. It
would be wise for the board to
get input on those items, prior

to their own discussion and
vote. Holding the Open Forum
at the beginning of the meeting
makes the most sense.

Can the board restrict the
time for members to speak?
The Davis-Stirling Act requires
that a reasonable amount of
time be set aside for Open
Forum. Generally, that may
be 15-30 minutes. In addition,
the board should establish a
time limit per speaker. This
can depend on the number of
speakers that wish to speak,
but the common allotment
is three to five minutes. It is
recommended that you use a
timer. Most smart phones have
the capability for this.

What other rules can the
board impose on open forum?
As with any rule, the board
must be reasonable, and not
attempt to restrict owners or
limit their ability to address
the board. As a board member,
your job is to serve your
community, and hearing from
them should be important.
Some sample rules or guidelines
that the board may reasonably
impose would be that owners
should not address issues
that are outside the board’s
authority, or issues that may
be defamatory, abusive or
threatening in nature toward
another resident, board member

or vendor.

Does the board have to
respond and, if so, how
should the board respond?

The best initial response from
the board might be “Thank you
for expressing your concerns”.
Other than that, the board does
not have to respond. However,
a board member may briefly
respond to an issue raised
by asking for clarification or
providing a brief statement
that directly answers the
concern raised. The board
member responding may also
direct the member to material
generally available to members,
or to state that the board will
consider discussing the issue

Open Forum: continued on page 5.



The Janitor Bill: continued from page 1.

What does this mean for your

community association?

Under the bill, most community

associations are not considered
employers. Employers are
companies that have at least one
employee and one or more covered
workers. As such, janitors who

operate as a sole proprietor and
have no employees are exempt,
however, it would be advisable for
your janitor to state this in writing
and indicate that they believe they
are exempt from the requirement
to register.

Community associations should
verify that the janitorial company is
registered with the California State
Labor Commissioner’s Office either
directly, or by asking your janitorial
vendor to provide evidence of
registration. The website where
registrations can be checked is:
https://cadir.secure.force.com/
RegistrationSearch/

Any person or entity that
contracts for janitorial services

cauo
vE S,

W|th a janitorial service that is not
registered at the time the contract
is executed, extended, renewed,
or modified, is subject to a civil
fine of $2,000 to $10,000 in the
case of a first violation, and a civil
fine of $10,000 to $25,000 for a
subsequent violation. Associations’
contracts with janitorial services
should require them to comply
with the bill and to pay any fines
against the association if they fail
to comply.

For more information on this
bill, or to register, go to: https:/
www.dir.ca.gov/dlse/Janitorial_

)/

Providers_Contractors.html <

Open Forum: continued from page 4.

raised at a future board meeting.
The board may also direct the
member to the managing agent,
or request that the manager
respond to the member directly.
The board should not take up
further discussion or action on
any issue raised, unless the item
was already on the agenda for
that meeting.

5. What if the member
attacks a board member
verbally or is abusive?
Owners should be bound by the

same rules that governs board
members, if they have elected to
utilize the “Board Member Code

of Conduct”. (See January 2017
newsletter) The code states that
board members shall not make
personal attacks, on colleagues,
staff or residents, and that they
cannot “harass, threaten or
attempt through any means to
control or instill fear....”. The
right to address the board does
not give members the right to
shout, use profanity or make
obscene or threatening remarks.
If you have a rule in your “rules
and regulations” on this issue,
a member can be fined if they
do engage in such behavior.

If the situation escalates to
something more than a verbal
altercation, then the President
may need to take a vote to
adjourn the meeting, and you
may need to call the Police, if
that doesn’t resolve the issue.

6. Can another party address the
board on behalf of an owner?
Tenants, or other non-members,
may not attend meetings, and
only a person with a notarized
power of attorney can address
the board for another owner.

7. Can the board require that an
owner identify issues they wish
to address priorto the meeting?
No, owners are not required
to provide a preview of their
comments prior to the meeting.

8. What is the best course
of action for a board in
handling Open Forum?
Be reasonable in the rules, listen
attentively, avoid interrupting
and any facial or body language
that suggests you don’t care
about what the member has to
say. Take notes if that helps you
remember, and it shows interest.
Finally, be gracious, and thank
the speaker, even if you don’t

7

feel like doing so. <
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Why Contribute to Reserves?
By Robert M. Nordlund, PE, RS, Association Reserves, Inc.

Board members
and Managers often
get themselves into
a situation where
they need to “sell”
the value of regular
reserve contributions
to their homeowners.
I[t’s often a simple matter of
fighting for budget dollars... reserve
contributions don’t keep the lights
on, they don’t keep the Association
properly insured, and they don’t
pay the management company’s
bill. They are often perceived as
funds for “far out in the future,
when | might not live there”.

So what are the main arguments
to incorporate regular reserve
Contributions into the budget?

* Fairness. While the repair or
replacement expense of areserve
component may only occur every
few years, the deterioration that
causes the expense happens
every day. An expensive roofing
project is the culmination of years
of advance warning and daily
deterioration. Each day brought
the association a little bit closer
to that roofing expense! It is not
fair to enjoy years of service

of a watertight roof (or good
paint, or smooth asphalt, or a
functioning elevator) without
setting aside funds to cover the
ongoing deterioration of that
asset. Future owners should not
be forced to pay for something
current owners “used up”.

¢ Responsibility. The primary job
of a Board member is to maintain
and protect the assets of the
corporation. With deterioration
occurring on a daily basis,
the corporation’s assets are
dropping in value if offsetting
contributions to reserves are not
being set aside. Board members
expose themselves to serious
liability when they failing to act in
the Association’s best interests.

¢ Investment. One of the
fundamental investment rules is
to “pay yourself first”, meaning
to make it a priority to set aside
a small amount of savings on
an ongoing basis. This applies
directly to Reserves. Adequate
Reserve contributions are
generally not a substantial
amount of cash. They amount to
just a few dollars a day per unit,
typically less than a premium

coffee. However, accumulating
month after month, year after
year, with compounding interest
earnings, they grow big enough
to pay for the Association’s major
repair & replacement expenses
in a timely manner. In addition,
this is not money that is “spent
and gone”. Reserve expenditures
support your own property
values. Some projects, like
exterior repainting, are estimated
to improve home value by one
to three times the cost of the
project! Missing an opportunity
to maximize your home value
through timely reserve projects
is just plain foolish.

* Legislative Requirements. Most
Governing Documents give Board
members the responsibility to
collect an appropriate amount
of Reserves to maintain the
common areas and 30 states
now have some form of Reserve
funding legislation. The bottom
line is that at your Association,
there is a good chance that
collecting appropriate reserve
contributions is not an option. It

/

may be a legal requirement. <

Don’t Throw The Baby Out With The Bathwater!

A long time ago
when hot running
water was not
available, an entire
household bathed
in one large tub of
hot water. The man
of the house had
the privilege of the first bath,
followed by his eldest sons. Finally,
the women and children got their
baths. That water became quite
murky and dirty by the time that
last one in the family was bathed,
which was probably the baby. It’s
highly unlikely that any babies
were thrown out with the dirty
bath water of the tub, however,
there was enough concern over the
possibility of it happening that an
idiom developed over time which

By Dave Brock, PCAM

said “don’t throw the baby out with
the bathwater.” The meaning of
this idiom being “in your eagerness
to get rid of something worthless,
don’t discard something useful,
important, or valuable at the same
time.”

Some associations experience a
complete turnover of the board, and
the new board takes the position
that all the existing vendors should
be changed. These new boards
sometimes think, “we can’t trust
any decision the prior board made”.
From the new board’s perspective,
everything that represents the
former board is questionable and
should be eliminated. Sometimes
they think that they can save money,
and receive better services. In the
“dirty bathwater” the new board

believes it is time for a complete
change. The problem with this
kind of thinking is that a significant
turnover in HOA leadership has the
potential of creating unnecessary
chaos and confusion in the
association. A board turnover, and a
change in the vendors does create
more work and stress for the new
board.

The perfect transition between
boards of directors would be
a period where the new board
members learn the best practices
from the outgoing board. While no
board member is ever perfect it is
still best for a smooth transition for
the experienced board members to
teach the newer board members

Don’t Throw The Baby Out:
continued on page 7.



Don’t Throw The Baby Out: continued
from page 6.

what they have learned and what
works best with their association.
Sadly, due to the issues in some
HOA’s, a smooth transition is not
always possible. Consequently, the
new board assumes leadership
without the benefit of any prior
knowledge from the former
board. If there is not effective
communication between the former
and new board, and the vendors are
abruptly changed, the benefit of a
smooth transition is unlikely.

If this scenario exists in your
association, how can it be avoided,
or at least addressed in a better
way?

Board members of HOA’s are
required by law to serve for the
benefit of the interests of the
association only. In other words,
board members cannot serve to
benefit themselves personally in
any way. As a non-board member,
you are entitled to have an opinion
that reflects your own interests.

However, this all changes in the
moment that you agree to serve
on the board. If incoming board
members truly understood this, then
communication with the former
board on the history of issues and
decisions would be valued over
ignoring the former board and
simply wanting to “throw the baby
out with the bathwater.”

Success is never guaranteed
when the board decides to change
vendors. It would be better to speak
with your service vendors and
find out their perspective on your
property. They may have insights
about your association that will
help you in this process. They may
not be aware of your needs or how
they may have changed and would
be willing to adjust their service
to accommodate you. Perhaps,
correcting a few of the problems
resolves the issue, and this may be
better than starting over with a new
vendor. And just maybe, the prior
board actually may have made
some good decisions.

Most association vendors want
to perform well for you and if you
value them as being a part of your
team, then they will likely work
harder to meet your needs.

Another area where a new
board can dramatically change the
community is in the enforcement
of rules. Some boards come into
power because they don’t like the
association rules on a particular
issue. Before proposing changes to
an existing policy or rule, the new
board may want to understand how

Mandatory Annual Financial
Disclosures: continued from page 2.

7. Collection Policy

8. Association Rules and
Regulations including Fine
Policy,

9. Dispute Resolution Procedures
(ADR/IDR Rules)

Architectural change rules and
procedures

10.

The deadline for all associations
is thirty days prior to the end of the
year, unless your documents have a
more strict time frame. While these
disclosures may appear excessive,
they serve to alleviate the Board
of future liability. These disclosures

meet the annual requirement of the
association to disclose important
aspects of your association to
owners, who are then responsible
for disclosing it to future owners.
Boards are encouraged to take this
legal requirement seriously.

If this requirement come as news
to you, and you have not provided
this to your owners in the past,
you can obtain more information
by researching Sections 5300 and
5310 of the Davis-Stirling code.

By Robert M. Nordlund, PE, RS;
Association Reserves, Inc.; check
out www.reservestudy.com for
more articles on reserves.

the current rule came into existence.
The rules were likely created out
of a genuine need. One common
example is how to deal with limited
guest parking. A prior board may
have drafted a policy that you don’t
like, but before you throw it out be
sure to consider all perspectives
and remember to think about the
interests of all the owners in the
association.

In closing, if you are a new
board, or perhaps new to the board,
be careful in throwing out the dirty
bathwater. There may be something
valuable in that water that would be
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lost if discarded prematurely. <
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Inspection

* Full Report

* Consultation
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for Homeowner Associations

HOA BOARD MEMBER EDUCATION

Education for volunteer HOA board members is essential for success as
board members. Due to the ever-increasing complex and changing nature
of the laws and regulations that impact common-interest-developments
staying on top of these changes greatly increases a board’s member
ability to succeed in their role, and operate in confidence

There are several ways for board members to be educated, and Beven
& Brock offers two free ways.

Upcoming events:

October 9, 2018: 6:30 to 8:30 PM.
HOT LEGAL TOPICS

See first page of this newsletter for more information.

October 23, 2018:
Board Training

Three hour training course for HOA current and prospective board
members. A course syllabus and Certificate of Completion is provided.
This class is taught by Kelly Richardson, Esq. of Richardson Ober, PC,
and is co-sponsored with the Community Associations Institute. Seating
is limited, and reservations may be made by emailing: BoardTraining@
bevenandbrock.com. Priority is given to current Beven & Brock managed
associations due to space limitations.

NEWS

LETTER

This Newsletter is circulated for
general informational purposes
as a public service and promotion
by the Beven & Brock Property
Management Company. The
contents are the opinions of the
firm, or the authors, and not
intended to constitute legal advice,
and should not be relied upon for
that purpose. If you have a legal
issue related to a subject of this
newsletter, you should consult
the California Civil Code and your
attorney. The paid advertising in
this newsletter is provided as a
courtesy to our readers and does
not constitute any endorsement
by Beven & Brock. The advertisers
provide their services to HOA’s and
some may have provided services
to Beven & Brock’s HOA clients in
the past.



